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A formal administrative hearing in this matter was held on
July 10, 2006, in Stuart, Martin County, Florida, before
Bram D. E. Canter, a duly-appointed Adm nistrative Law Judge of
the Division of Adm nistrative Hearings (DQOAH).
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STATEMENT OF THE | SSUE

The issue in this case is whether Respondent Laniger

Enterprises of Anerica, Inc. (Laniger), is entitled to the



renewal of its domestic wastewater facility pernmt that was
deni ed by Petitioner Departnent of Environmental Protection
(Departnent).

PRELI M NARY STATEMENT

On April 6, 2005, the Departnent issued a Notice of Denial,
indicating that it was denying Laniger's application to renew
its permit to operate a donestic wastewater treatnent plant
(WMP) in Jensen Beach, Martin County, Florida. Laniger tinmely
filed a petition challenging the Departnent's action, and the
case was referred to DOAH to conduct an evidentiary hearing.

Upon the joint request of the parties, this permt case was
consol idated for hearing with an enforcenent case (DOAH Case
No. 06- 1245EF) arising fromthe Departnment's Notice of
Violation, Orders for Corrective Action, and Adm nistrative
Penal ty Assessnment issued on August 12, 2005 (NOV). The NOV
contains three counts agai nst Laniger for operating wthout a
permt, failure to submt certain sem -annual progress reports,
and for the Departnment's enforcenent costs. In the enforcenent
case, the Departnent seeks to inpose adm nistrative penalties in
t he amount of $9,000 and to require Laniger to cease operation
of its WMP.

Under applicable |law, the undersigned nust issue a final

order in the enforcenent case and a recommended order in the



permt case. Therefore, the two orders are being issued
Separately.

At the hearing, the Departnent presented the testinony of
Wl liam Thiel; Tinothy Powell; and Joseph May, accepted as an
expert in hydrology. The Departnent's Exhibits 1 through 17 and
20 were admtted into evidence. Laniger presented the testinony
of Reginald Burge; John Whitner, accepted as an expert in design
and permtting of wastewater treatnent plants; and James Herin,
accepted as an expert in the evaluation of groundwater flow and
the eval uation of the transport of constituents in groundwater.
Laniger's Exhibits 1 through 6 were admtted into evi dence.

The two-volunme Transcript of the final hearing was filed
with DOAH  Laniger and the Departnment tinely filed post-hearing
submttals that have been carefully considered in the
preparation of this Reconmmended Order.

FI NDI NGS OF FACT

The Parties

1. The Departnent is the admi nistrative agency of the
State of Florida having the power and duty to protect Florida's
air and water resources and to adm nister and enforce the
provi si ons of Chapter 403, Florida Statutes (2005),! and the
rules promulgated in Florida Adm nistrative Code Title 62.

2. Laniger is a Florida corporation that owns and operates

the WMP that is the subject of this case, |ocated at



1662 Nort heast Di xie H ghway, Jensen Beach, Martin County,
Florida. The WMP is referred to in the Departnment permt
docunents as the Beacon 21 WMP.
The WMP

3. Laniger acquired the WMP in 1988 in a forecl osure
action. At that time, the WMP was in a "dil api dated” condition
and was operating under a consent order with the Departnent.
After acquiring the WMP, Laniger brought it into conpliance
with the Departnment's requirenents.

4. Laniger's WMP is comonly referred to as a "package

pl ant . "2

The WMP s treatnment processes are extended aeration,
chl orination, and effluent disposal to percolation ponds. The
WMP does not have a direct discharge to surface water. It was
permtted to treat 99,000 gall ons per day (gpd) of wastewater.
Its average daily flow during the past year was about 56, 000
gal | ons.

5. The east side of the WMP site is adjacent to Warner
Creek. On the north side of the WMP site, an earthen berm
separates the WMP' s percolation ponds froma drai nage ditch
that connects to Warner Creek. Warner Creek is a tributary to

the St. Lucie River. The St. Lucie R ver is part of the Indian

Ri ver Lagoon System



The I ndian Ri ver Lagoon Act

6. 1n 1989, the St. Johns River Water Managenent District
and the South Florida Water Managenent District jointly produced
a Surface Water Inprovenent and Managenent (SWM Plan for the
I ndi an River Lagoon System ("the | agoon systent). For the
pur pose of the planning effort, the | agoon system was defined as
conposed of Msquito Lagoon, Indian River Lagoon, and Banana
Ri ver Lagoon. It extends from Ponce de Leon Inlet in Volusia
County to Jupiter Inlet in Pal mBeach County, a distance of
155 ml es.

7. The SWMPlan identified high levels of nutrients as a
maj or problem affecting water quality in the | agoon system
Donestic wastewater was identified as the major source of the
nutrients.

8. The SWM Pl an designated 12 problem areas within the
| agoon system and targeted these areas for "research,
restoration and conservation projects under the SWM prograns. "
Departnent Exhibit 2 at 11-13. Neither Warner Creek nor the
area of the St. Lucie R ver that Warner Creeks flows into is
within any of the 12 problemareas identified in the SWM Pl an

9. Wth regard to package plants, the SWM Pl an st at ed:

There are nunerous, privately operated,
"package" donmestic WMPs which di scharge
indirectly or directly to the lagoon. These

facilities are a continual threat to water
qual ity because of intermttent treatnent



process failure, seepage to the |agoon from
ef fl uent contai nment areas, or overflow to
t he | agoon during storm events.
Addi tional ly, because of the |arge nunber of
"package" plants and the | ack of enforcenent
staff, these facilities are not inspected or
nmonitored as regularly as they shoul d be.
Wher e possi ble, such plants shoul d be phased
out and replaced with centralized sewage
collection and treatnent facilities.
Department Exhibit 2 at 64.

10. In 1990, the Legislature passed the Indian River
Lagoon Act, Chapter 90-262, Laws of Florida. Section 1 of the
Act defined the Indian R ver Lagoon System as including the sane
wat er bodi es as described in the SWMPlan, and their
tributaries. Section 4 of the Act provided:

(1) Before July 1, 1991, the Departnent of
Envi ronmental Regul ation shall identify
areas served by package sewage treat nent
pl ants which are considered a threat to the

water quality of the Indian R ver Lagoon
System

11. In response to this legislative directive, the
Departnment issued a report in July 1991, entitled "Indian R ver
Lagoon System \Water Quality Threats from Package Wast ewat er
Treatnment Plants.” The 1991 report found 322 package pl ants
operating within the | agoon system and identified 155 plants as
threats to water quality.

12. The 1991 report described the criteria the Departnent

used to determ ne which package plants were threats:



1. Facilities that have direct discharges
to the system were considered threats.

2. Facilities with percol ati on ponds,
absorption fields, or other sub-surface

di sposal ; systens |ocated within 100 feet of
the shoreline or within 100 feet of any
canal or drainage ditch that discharges or

may di scharge to the | agoon system duri ng
wet periods were considered threats.

* * *

3. Facilities with percol ati on ponds,
absorption fields, or other sub-surface

di sposal systens |ocated nore than 100 feet
fromsurface water bodies in the systemwere
eval uat ed case- by-case based on [operating
hi story, inspection reports, |evel of
treatment, and facility reliability].

13. Laniger's package plant was listed in the 1991 report
as a threat to the water quality of the | agoon system because it
was wWithin 100 feet of Warner Creek and the drainage ditch that
connects to Warner Creek.

14. Laniger's WMP was not determined to be a threat based
on its wastewater treatnment performance. There was no evi dence
presented that Laniger's WMP had ever had intermttent
treatnent process failure, seepage to the | agoon system from
ef fl uent contai nment areas, or overflow during storm events.
Those were the concerns related to package plants that were
described in the SWM Pl an and the Departnent's 1991 report.

15. Laniger's WMP was not determined to be a threat based

on evidence that it was causing or contributing to excess



nutrients in Warner Creek or in that part of the St. Lucie R ver
nearest to Laniger's WMP. No evidence was presented that there
are excess nutrients in Warner Creek or in that part of the
St. Lucie River nearest to Laniger's WMP.

16. The Departnent's 1991 report concluded that the
sol ution for package plants threats was to elim nate the package
pl ants and connect their wastewater flow to centralized sewage
collection and treatnment facilities. To date, over 90 of the
155 package plants identified in the Departnent's 1991 report as
threats to the water quality of the | agoon system have been
connected to centralized sewage collection and treatnent
systens.

The 1999 Permt and Admi ni strative O der

17. On August 26, 1999, the Departnment issued Domestic
Wastewater Facility Permt No. FLA013879 to Laniger for the
operation of its WMP. Attached to and incorporated into
Laniger's 1999 permt was Adm nistrative Oder No. AO 99-008-
DWI3SED. The adm nistrative order indicates it was issued
pursuant to Section 403.088(2)(f), Florida Statutes. That
statute pertains to discharges that "will not neet permt
conditions or applicable statutes and rul es” and requires that
the permt for such a discharge be acconpani ed by an order

establishing a schedul e for achieving conpliance.



18. The adm nistrative order contains a finding that the
Beacon 21 WMP is a threat to the water quality of the | agoon
system and that the WMP "has not provi ded reasonabl e
assurance . . . that operation of the facility will not cause
pollution in contravention of chapter 403, F. S., and
Chapter 62-610.850 of the Florida Adm nistrative Code." The
cited rule provides that "land application projects shall not
cause or contribute to violations of water quality standards in
surface waters."

19. The adm nistrative order required Laniger to connect
its WMP to a centralized wastewater collection and treatnent
[facility] "within 150 days of its availability . . . or provide
reasonabl e assurance in accordance with Chapter 620.320(1) of
the Florida Adm nistrative Code that continued operation of the
wastewater facility is not a threat to the water quality of the
| ndi an Ri ver Lagoon System "

20. As a result of an unrelated enforcenent action taken
by the Departnment against Martin County, and in lieu of a
nmonetary penalty, Martin County agreed to extend a force main
fromits centralized sewage collection and treatnment facility so
that the Laniger WMP coul d be connected. The extension of the
force main was conpleted in April 2003.

21. On April 10, 2003, the Departnent notified Laniger by

letter that a centralized wastewater coll ection and treat nent



system "is now avail able for the connection of Beacon 21." In
the notification letter, the Departnment rem nded Lani ger of the
requi renent of the adm nistrative order to connect within

150 days of availability.

22. On May 9, 2003, Laniger's attorney responded, stating
that the adm nistrative order allowed Laniger, as an alternative
to connecting to the centralized wastewater collection and
treatment system to provide reasonabl e assurance that the WMP
was not a threat to the water quality of the | agoon system and
Lani ger had provi ded such reasonabl e assurance. Laniger's
attorney also stated, "due to the location of Martin County's
wast ewater facilities, such facilities are not avail able as that
termis defined in the [adm nistrative] order."

23. On Septenber 29, 2003, the Departnent issued a warning
letter to Laniger for failure to connect to the Martin County
force main and for not providing reasonabl e assurance that the
WMP will not cause pollution in contravention of Chapter 403,
Florida Statutes. The Departnent took no further formal action
until it issued the NOV in August 2005. Laniger's challenge of
the NOV was consolidated wwth this permt case.

The Permt Renewal Application

24. In an "enforcenent neeting" between Lani ger and the
Departnent prior to the expiration of 1999 permt, the

Departnent told Laniger that it would not renew Laniger's WMP

10



permit. Later, when Laniger filed its permt renewal
application, the Departnment offered to send the application back
so Laniger would not "waste" the filing fee, because the
Departnment knew it was not going to approve the application.

25. Laniger submtted its permt renewal application to
t he Departnment on February 15, 2005. The Departnent considered
Laniger's permt application to be conplete, but proceeded to
prepare the Notice of Denial wthout any technical review of the
application. The Departnent denied the application on April 6,
2005.

26. The Departnent's Notice of Permt Denial stated that
the permt was deni ed because Lani ger had not connected to the
avai l abl e centralized wastewater collection and treatnment system
nor provided reasonabl e assurance that the WMP "is not
i npacting water quality within the Indian R ver Lagoon System"”
The record evidence showed that the "reasonabl e assurance" that
woul d have been necessary to satisfy the Departnent was nore
t han the reasonabl e assurance the Departnent usually requires
for package plants, and nore t han the Departnent woul d have
required if Laniger's WMP was 100 feet from Warner Creek.

27. Conpetent substantial evidence was presented that
Laniger's WMP is capable of being operated in accordance with
the statutes and rul es of Departnent generally applicable to

package wast ewater treatnent plants.
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28. Laniger's 1999 permt expired on August 25, 2004.
Lani ger has operated the plant continuously since the permt
expi red.

Whet her the Martin County Facility is Available

29. As discussed belowin the Conclusions of Law, it is
concl uded that the Departnment did not have authority to require
Laniger to connect the WMP to the Martin County force main or
to require assurance beyond the reasonabl e assurance generally
requi red for package treatnment plants in order to obtain a
permt. However, because considerabl e evidence and argunent was
directed to whether the force main was avail able, that issue
will be addressed here.

30. The Martin County force main was not extended to the
boundary of the Laniger WMP site. The force nmain term nates
approxi mately 150 feet north of the Laniger WMP site and is
separated fromthe WMP site by a railroad and railroad
ri ght-of-way.

31. Laniger presented undi sputed evidence that the cost to
connect to the Martin County force main woul d be approximtely
$490, 000 and that cost was prohibitively high, given the
relatively small nunmber of househol ds served by the WWP.

32. The Laniger WMP is subject to rate regulation by the
Publ i c Service Comm ssion (PSC). Laniger presented evidence

suggesting that connection to the Martin County force main woul d

12



result in rates that would not be approved by the PSC. The

evi dence was specul ative and not conpetent to support a finding
regardi ng PSC action. The evidence does show, however, that PSC
rate regulation was not a factor that the Departnent considered
when it determned that the Martin County force nmain was
avai |l abl e.

33. There is no Departnent rule that defines when a
centralized sewage collection and treatnent facility is
"avail abl e. ™

34. The determ nation that the Martin County force nain
was avail able to Laniger was made informally by nmenbers of the
Departnent's conpliance staff in the Departnent's St. Lucie
office. M. Thiel testified that he considered the force main
to be avail able because it was "in close proximty" to Laniger's
WMP. However, M. Thiel admtted that there is a difference of
opinion within DEP as to when a facility is avail able and
reasonabl e persons coul d di sagree about whether a facility was
avai |l abl e.

35. M. Thiel thought that the cost to connect is a factor
to be considered in determ ning whether a facility is avail abl e,
but anot her Departnent enployee did not think cost should be
considered. There was no evidence that the Departnent took into
account Laniger's cost to connect in determning that the Martin

County force nmain was avail able. The Departnent sinply assuned

13



that the Martin County force main was cl ose enough to the

Lani ger WMP site that the cost to Laniger would not be
prohibitive. In addition, the Departnment was aware of other
package plants that had connected to centralized sewage
collection and treatnent facilities that were the sane di stance
or a greater fromthe package plant, and the Departnent did not
hear fromthe owners of the package plants that the costs were
prohi bitive.

36. Tinothy Powell of the Departnent stated that force
mai ns are usually nmade avail abl e by extending the force main so
that it is "abutting the property as nuch as possible.” He also
stated that he assunmed that Martin County would extend its force
mai n under the railroad and to the boundary of the Laniger WMP
site after Laniger agreed to connect. However, there was no
evidence to show that this is Martin County's intent, and the
Departnment did not tell Laniger that Laniger did not have to
connect to the force main unless Martin County brought the |ine
to the boundary of the WMP site.

37. If the Departnment had authority to require Laniger to
connect to the Martin County force main when it becane
avai l able, and in the absence of any rule criteria to determne
when a centralized sewage collection and treatnent facility is
avai l abl e, the determ nati on woul d have to be based on

r easonabl eness. Reasonabl eness in this context must take into

14



account the cost of the connection. Cost is the inherent reason
that Laniger was not required to connect to the Martin County
centralized sewage collection and treatnent facility w thout
regard to whether the facility was available. Lani ger showed
that the cost of connecting to the force main i s unreasonably
hi gh due to the need to construct a |ine beneath the railroad.
Therefore, Laniger proved by a preponderance of the evidence
that the Martin County force nain is not avail able.

CONCLUSI ONS OF LAW

38. DOAH has jurisdiction over the parties to and the
subject matter in this proceeding pursuant to Sections 120.569
and 120.57(1), Florida Statutes.

39. The Departnent has regulatory authority over Laniger's
WMP under Sections 403.087 and 403.088, Florida Statutes, and
Fl orida Adm nistrative Code Chapter 62-610.

40. Lani ger bears the burden of proof in this case to show
by a preponderance of the evidence that it is entitled to the

renewal of its operating permt. Departnent of Transportation

v. J. W C. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1979).

41. Laniger presented a prima facie case of its

entitlement to the permit. The burden then shifted to the
Departnent to denonstrate that reasonabl e assurance had not been

provided. 1d. 1In order to overcone Laniger's prinma facie case

for entitlenent to the permt renewal, it was incunbent on the
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Departnment to denonstrate its authority to require Laniger to
connect to a centralized sewage collection and treatnent
facility or provide assurance over and above the reasonable
assurance generally required for package sewage treatnment
plants. The Departnent failed to show it has such authority.

42. There is no Departnent statute or rule that expressly
addr esses ci rcunstances under whi ch package sewage treat nment
pl ants nmust connect to centralized sewage collection and
treatnment facilities. The sole authority upon which the
Departnent relies for requiring Laniger to connect to the Martin
County force main is Chapter 90-262, Laws of Florida.?3

43. The only relevant authority granted to t he Depart nent
by Chapter 90-262, Laws of Florida, was to "identify areas
served by package sewage treatnent plants which are considered a
threat to water quality of the Indian R ver Lagoon System"™ The
| aw di d not create new standards or permtting requirements for
package plants. The law did not specify what action the
Departnment was to take with regard to package plants identified
as threats.

44, It is a well -established principle recognized by the
courts of Florida that an adm nistrative agency possesses no
power not granted by statute and any reasonabl e doubt as to the
| awf ul existence of a particular power nust be resol ved agai nst

t he exercise thereof. State ex rel. Geenberg v. Florida State
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Board of Dentistry, 297 So. 2d 628 (Fla. 1st DCA 1974), cert.

di sm ssed, 300 So. 2d 900 (Fla. 1974); City of Cape Coral v. GAC

Uilities, Inc. of Florida, 281 So. 2d 493 (Fla. 1973).

45. The Departnent's reliance on Section 403.088(2)(f),
Florida Statutes, to issue the admnistrative order in 1999 was
m spl aced because that section pertains to discharges that "w ||
not neet pernit conditions or applicable statutes and rul es."*
The Departnment had no basis to believe that Laniger's WMP woul d
not nmeet any permt condition, statute, or rule. This section
does not provide the Departnment with authority to inpose a
conpl i ance schedul e solely because the Departnent identified
Laniger's WMP as a "threat"” in a report.

46. The Departnment denied Laniger's permt application
because it contends Laniger failed to provide reasonabl e
assurance that Laniger's WMP, although operating in conpliance
wi th standards generally applicable to package wast ewat er
treatnments plants, would not cause or contribute to excess
nutrients in the |Iagoon system The Departnment has authority to
act to prevent a violation of water quality standards. However,
the Departnent had no factual basis to believe there was an
excess nutrient problemin Warner Creek or the area of the
St. Lucie River into which Warner Creek flows. Neither the SWM
Pl an nor Chapter 90-262, Laws of Florida, established that there

were excess nutrients in every part of the 155-m | e-1ong | agoon
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system In fact, the SWM Plan showed that Laniger's WMP was
not within any of the "problem areas” of the |agoon system
Therefore, the Departnent had no basis to require additional
assurance from Laniger in order to obtain a permt for its WWMP.®

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnment of Environnental Protection
enter a final order granting Laniger Enterprises of Anmerica,
Inc., arenewal of its wastewater treatnent plant operating
permt. The permt should contain the sane conditions as were
contained in the 1999 permt, with the exception of those
conditions derived fromAdm nistrative O der No. AO 99-008-
DWA3SED

DONE AND ENTERED this 19th day of Septenber, 2006, in

(Gt

BRAM D. E. CANTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Tal | ahassee, Leon County, Florida.
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 19th day of Septenber, 2006.

ENDNOTES

1/ Unl ess otherwi se indicated, all references to the Florida
Statutes are to the 2005 codification.

2/  The term "package plant” is not defined in any statute or
rule of the Departnent. However, in the 1991 report of the
Departnment, discussed later in this Recommended Order, the
Departnent defined a package plant as "a manufactured treatnent
facility that is prefabricated or has a nodul ar design. It
typically has a design capacity of less than 1.0 ngd [m|1lion
gal l ons per day] and is intended to serve snmall areas.”

3/ No part of the Indian River Lagoon Act of 1990 was codified
in the Florida Statutes.

4/ Laniger's failure to conply with the adm nistrative order
was subject to enforcenent and was the basis for inposing
penalties in the Final Order in the conpani on case because

Lani ger waived its right to challenge the adm nistrative order.

5/ Whether the Departnent has a sufficient basis to require

addi ti onal assurance from any other package plant identified as
a threat to the | agoon systemis not at issue here.
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2180 West State Road 434, Suite 2118
Longwood, Florida 32779

Ronda L. Moore, Esquire

Departnment of Environnental Protection
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Tal | ahassee, Florida 32399-3000
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Greg Munson, General Counse
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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